
4 3 Execution and Bindine Effect This Agreement has been and each 
of the other Transaction Documents has been or will be at Closing, duly and validly 
executed and delivered by each Seller and constitutes, and, following the entering of the 
Sale Order, this Agreement, the other Transaction Documents and the transactions 
contemplated hereby and thereby will constitute (assuming in each case the due and valid 
authorization, execution and delivery thereof by the other parties hereto and thereto), a 
valid and legally binding obligation of such Seller enforceable against such Seller in 
accordance with its terms 

4 4 No Violation Except as disclosed in Schedule 4.4 of the 
Disclosure Schedules, the execution, delivery and performance by each Seller of this 
Agreement, the other Transaction Documents and the transactions contemplated hereby 
and thereby, do not and will not conflict with or result in, with or without the giving of 
notice or lapse of time or both, any violation of or constitute a breach or default, or give 
rise to the creation of a Lien upon any of the Acquired Assets (or the assets of the 
Operating Subsidianes) or to any nght of acceleration, payment, amendment, 
cancellation or termination, under (a) the certificate of incorporation or bylaws of any 
Seller or any Operating Subsidiary or any resolution adopted by the board of directors of 
such Seller or any Operating Subsidiary and not rescinded, (b) subject to entry of the Sale 
Order, any agreement or other instrument to which any Seller or Operating Subsidiary is 
a party or by which such Seller or Operating Subsidiary or any of its respective properties 
or assets is bound, (c) subject to entry of the Sale Order, any Order of any Governmental 
Entity to which any Seller or any Operating Subsidiary is bound or subject, or (d) subject 
to entry of the Sale Order, any Law applicable to or binding on any Seller or any of its 
respective properties or assets or any Operating Subsidiary, except, in the case of clauses 
(b), (c) and (d) of this Section 4 4, to the extent such conflict, violation, breach, default, 
creation of Lien or nght would not be reasonably expected to have a Material Adverse 
Effect. 

4 5 Third Partv Approvals. Except for (a) any approvals required in 
order to comply with the provisions of the HSR Act, (b) any FCC Consent and State PUC 
Consent as required by applicable Law, (c) the Sale Order and (d) any other third party 
approvals as are reflected on Schedule 4.5 of the Disclosure Schedules hereto, including 
with respect to any computer software program and databases, the execution, delivery 
and performance by Sellers of this Agreement, the other Transaction Documents and the 
transactions contemplated hereby and thereby, do not require any consents, waivers, 
authorizations or approvals of, or filings with, any third Persons which are both material 
to the Business and which have not been obtained by Sellers. 

4 6 Financial Statements 

(a) AT1 has delivered to Buyer copies of (I) the audited consolidated 
balance sheets of AT1 and its Subsidianes as of December 3 1,2002 and 2001 and the 
related audited consolidated statements of income and of cash flows of AT1 and its 
Subsidianes for the years then ended and (ii) the unaudited consolidated balance sheets 
of AT1 and its Subsidianes as at September 30, 2003 and the related consolidated 
statements of income and cash flows of AT1 and its Subsidiaries for the nine (9) month 



period then ended (such audited and unaudited statements, including the related notes 
and schedules thereto, are referred to herein as the “Financial Statements”) Each of the 
Financial Statements has been prepared in accordance with GAAP consistently applied 
throughout the periods presented and presents fairly in all material respects the 
consolidated financial position, results of operations and cash flows of AT1 and its 
Subsidianes as at the dates and for the penods indicated. 

For the purposes hereof, the audited consolidated balance sheet of AT1 and 
its Subsidianes as at December 3 1,2002 is referred to as the “Balance Sheet” and 
December 31, 2002 is referred to as the “Balance Sheet Date.” 

(b) AT1 has delivered or made available to Buyer copies of each of 
Sellers’ and each Operating Subsidiaries’ (I) post-Petition monthly latest flash reports 
and (ii) post-Petition monthly operating reports that Sellers’ and the Operating 
Subsidianes have filed with the Bankruptcy Court To Sellers’ Knowledge, each such 
monthly operating report is, and each monthly operating report to be filed with the 
Bankruptcy Court will be, complete, accurate and truthful. Each flash report to be 
delivered to Buyer pursuant to Section 6 5(d) hereof will be prepared in good faith 
consistent with past practice and based on the Sellers’ preliminary books and records. 

Seller has made all required filings with the U.S. Securities and 
Exchange Commission (the “w’) since December 31,2001 As of their respective 
dates of filing, all such filings complied as to form in all material respects with the 
requirements of the Securitie? Exchange Act of 1934, as amended (the “Exchanve 
M’), and the rules and regulations of the SEC promulgated thereunder applicable to 
such SEC filings, and such SEC filings did not contain any untrue statement of a 
matenal fact or omit to state a material fact required to be stated therein or necessary to 
make the statements therein, in light of the circumstances under which they were made, 
not misleading 

(c) 

4.7 No Undisclosed Liabilities. Except as would not reasonably be 
expected to have, individually or In the aggregate, a Matenal Adverse Effect, Allegiance 
has no indebtedness, obligation or Liability of any kind (whether accrued, absolute, 
contingent or otherwise, and whether due or to become due), that would have been 
required to be reflected in, reserved against or otherwise described on a balance sheet of a 
Seller or Operating Subsidiary or in the notes thereto in accordance with GAAP which (I) 
is not shown or described on the Balance Sheet or the other Financial Statements or the 
notes thereto, (ii) is not shown or described on Schedules 4 7.4.9.4.17rb) and 4.20 of the 
Disclosure Schedules or (in) was not incurred in the Ordinary Course of Business since 
the Balance Sheet Date. 

4.8 Title to Acauired Assets. Sufficiency Except as set forth on 
Schedule 4.8 of the Disclosure Schedules, Sellers own and have good title to each of the 
Acquired Assets (and the assets of the Operating Subsidianes to the extent such assets are 
not Excluded Assets), including the capital stock of the Operating Subsidiaries, and the 
Operating Subsidiaries own and have good title to their assets other than the Excluded 
Assets, in each case free and clear of all Liens other than Permitted Liens. The Acquired 



Assets constitute all of the assets and properties used in or held for use in the Business 
(other than the Excluded Assets) and are sufficient for Buyer to conduct the Business 
(other than the Excluded Assets) from and immediately after the Closing Date without 
interruption and in the Ordinary Course of Business 

4.9 Communications Licenses. Sellers and the Operating Subsidiaries 
are the authonzed legal holders or otherwise have nghts to the Communications 
Licenses, which licenses constitute all of the material Licenses, from the FCC or the State 
PUCs that are necessary or required for and/or used in the operation of the Business as 
presently operated. All the Communications Licenses were duly obtained and are valid 
and in full force and effect, unimpaired by any condition, except those conditions that 
may be contained within the terms of such Communications Licenses which would not 
have a Matenal Adverse Effect on the Business as presently operated. Except as set forth 
on Schedule 4 9 of the Disclosure Schedules, Sellers are in compliance in all material 
respects with the Communications Act of 1934, as amended, and the rules, regulations 
and policies of the FCC and all applicable State PUCs There is not now pending or, to 
Sellers’ Knowledge, threatened, any action by or before the FCC or any State PUC in 
which the requested remedy is the revocation, suspension, cancellation, rescission or 
modification of any of the Communications Licenses. Schedule 2.l(d) of the Disclosure 
Schedules contains a complete and correct list of Sellers’ Communications Licenses 

4 10 Absence of Certain Developments Except as expressly 
contemplated by this Agreement or the Operational Restructuring Activities, as set forth 
on Schedule 4 10 of the Disclosure Schedules or in connection with the filing of the 
Cases, from the Balance Sheet Date through December 18,2003 Sellers have conducted 
the Business only in the Ordinary Course of Business. 

4.1 I Tangible Personal ProDerty. All items of tangible personal 
property which are Acquired Assets and which, individually or in the aggregate, are 
material to the operation of the Business are in good condition and in a state of good 
maintenance and repair (ordinary wear and tear excepted) and are suitable for the 
purposes used. 

4.12 Insurance Allegiance has insurance policies in full force and 
effect for such amounts as are sufficient for all requirements of Law and the Credit and 
Guaranty Agreement dated as of February 15,2000 among Allegiance and the lenders 
party thereto (the “Senior Credit Agreement”). 

4.13 

(a) 

Accounts and Notes Receivable and Pavable 

All accounts and notes receivable of Sellers and the Operating 
Subsidiaries have arisen from bona fide transactions in the Ordinary Course of Business, 
and in the case of accounts and notes receivable that are not Excluded Assets, are 
payable on ordinary trade terms and are reflected on the books and records of Sellers 
and the Operahng Subsidianes in accordance with GAAP consistently applied, 
including reserves for returns and doubtful accounts. 



(b) All accounts payable of Sellers and the Operating Suhsidianes 
reflected in the Balance Sheet or ansing after the date thereof are the result of bona fide 
transactions in the Ordinary Course of Business and have been paid, are not yet due and 
payable or are being disputed in good faith and are reflected on the books and records of 
Sellers and the Operating Subsidianes in accordance with GAAP consistently applied. 

4 14 Related Party Transactions 

(a) Except as set forth in Schedule 4 14(a) of the Disclosure 
Schedules, none of Sellers, any Affiliate of any Seller or any of their respective directors 
and officers with a title of Senior Vice President or higher (I) owns any direct or indirect 
material interest of any kind in, or controls or is a director, officer, employee or partner 
of, or consultant to, or lender to or borrower from or has a material right to participate in 
the profits of. any Person which is (A) a competitor, supplier, customer, landlord, 
tenant, of any Seller or Operating Subsidiary, (B) engaged in a business related to the 
Business, or (C) a participant in any transaction (including a loan transaction, other than 
employee advances in the Ordinary Course of Business) to which any Seller or 
Operating Subsidiary is a party or (ii) is a party to any Contract with any Seller or any 
Operating Subsidiary. 

(b) Except as set forth in Schedule 4 14(b) of the Disclosure 
Schedules, each Contract, agreement, or arrangement between any Seller or Operating 
Subsidiary on the one hand, and any Affiliate of any Seller or Operating Subsidiary or 
any director of any Seller or any officer of Sellers with a title of Senior Vice President 
or higher on the other hand, is on commercially reasonable terms no more favorable to 
the Affiliate, director, officer or employee of such Seller or Operating Subsidiary than 
what any third party negotiating on an arms-length basis would expect 

4 15 Suppliers. Set forth on Schedule 4.15 of the Disclosure Schedules 
is a complete and accurate list of (a) the ten ( IO)  most significant equipment suppliers 
and (b) the ten ( I O )  most significant maintenance suppliers (based upon dollars billed to 
Allegiance) dunng the quarter ended September 30, 2003, showing the approximate total 
billings to Allegiance from each such supplier dunng such quarter Except as set forth on 
Schedule 4.15 of the Disclosure Schedules, since September 30,2003, there has not been 
any (I) termination, cancellation or curtailment of the business relationship of any Seller 
or Operating Subsidiary, as applicable, with any of the suppliers set forth on Schedule 
4 15 of the Disclosure Schedules or (ii) written notice from any of the suppliers set forth 
on Schedule 4.15 of the Disclosure Schedules of an intent or request to so terminate, 
cancel, curtail or change, and, to Sellers' Knowledge, no wntten threat or wntten 
indication that any such termmation, cancellation, curtailment or change is reasonably 
foreseeable, except, in each case, for such termination, cancellation, curtailment or 
change which would not reasonably be expected to result in, individually or in the 
aggregate, a Matenal Adverse Effect. 

4 16 Fees and Expenses. Sellers have engaged the firm of Greenhill & 
Co., LLC to assist them in connection with the matters contemplated by this Agreement 
and will be responsible for the fees and expenses of such firm. Other than as descnbed in 



the preceding sentence or as is payable by Sellers or their Affiliates and not by Buyer, no 
broker, investment banker, financial advisor or other Person is entitled to any broker's, 
finder's, financial advisor's or other similar fee or commission in connection wlth the 
transactions contemplated by this Agreement, based upon arrangements made by or on 
behalf of any Seller or any of their respective Affiliates. 

Compliance With Laws; Licenses 4 17 

(a) Except as set forth on Schedule 4 17(a) of the Disclosure 
Schedules, since December 31,2002 (I) Allegiance has complied in all matenal respects 
with all Laws relating to the operation of the Business, and (ii) no Seller or Operating 
Subsidiary has received any wntten or other notice of or been charged with the violation 
of any Laws To Sellers' Knowledge, no Seller or Operating Subsidiary is under 
investigation with respect to any material violation of any Laws. 

(b) Schedule 4 17(b) of the Disclosure Schedules contains a list of all 
material Licenses (other than Communications Licenses) which are required for the 
operation of the Business as presently conducted and as presently intended to be 
conducted Except as set forth on Schedule 4.1 7(b) of the Disclosure Schedules, 
Allegiance currently has all such matenal Licenses which are required for the operation 
of the Business as presently conducted. No Seller or Operating Subsidiary is in default 
or violation, and no event has occurred which, with notice or the lapse of time or both, 
would constitute a default or violation, in any material respect of any term, condition or 
provision of such License to which it is a party, to which the Business is subject or by 
which its properties or assets are bound other than any such violation that would not 
reasonably be expected to have a Matenal Adverse Effect 

4 18 Environmental Matters. To Sellers' Knowledge, except as 
descnbed on the attached Schedule 4 18 of the Disclosure Schedules. 

(a) Each Seller and Operating Subsidiary and the operations of each 
Seller and Operating Subsidiary are in compliance with all applicable Environmental 
Laws, except to the extent such noncompllance would not reasonably be expected to 
have a Matenal Adverse Effect. 

(b) No Seller or Operating Subsidiary is the subject of any Order or 
has received any wntten notice of any v~olatlons or Liab~lities, including any 
investigatory, remedial or corrective obligations, ansing under Environmental Laws and 
relating to the operation of the Business, except notices of such violation or Liability 
which would not reasonably be expected to have a Material Adverse Effect 

4 19 Intellectual Propenv. Schedule 4 19 of the Disclosure Schedules 
contains an accurate and complete 11st of all Intellectual Property owned by any Seller or 
Operating Subsidiary, other than unregistered trademarks, tradenames and copynghts, 
none of which is matenal to the operation of the Acquired Assets. Except as set forth in 
Schedule 4.19 of the Disclosure Schedules, there is no pending, or to Sellers' Knowledge, 
threatened claims or Litigation of any nature materially affecting or relating to the 



Intellectual Property Schedule 4.19 of the Disclosure Schedules lists all wntten notices 
or wntten claims currently pending or received by any Seller or Operating Subsidiary that 
claim infnngement of any matenal domestic or foreign letters patent, patent applications, 
patent licenses, software licenses and know-how licenses, trade names, trademark 
registrations and applications, service marks, copynghts, copynght registrations or 
applications, trade secrets, technical knowledge, know-bow or other confidential 
propnetary information Except as set forth on Schedule 4.19 of the Disclosure 
Schedules, there is, to Sellers’ Knowledge, no reasonable basis upon which any claim 
may be asserted against any Seller or Operating Subsidiary for material infnngement or 
misappropnation of any of the foregoing. None of Sellers, any Operating Subsidiary, or 
to Sellers’ Knowledge, any other Person, is in matenal default or violation of any 
Contract pursuant to which any Seller or Operating Subsidiary licenses Intellectual 
Property for the Business 

4.20 Contracts Except as set forth on Schedule 4.20 of the Disclosure 
Schedules, Schedule G of Sellers’ schedule of assets and liabilities as filed with the 
Bankruptcy Court contains a list of all pre-Petition matenal Contracts, including: (I) each 
Executory Contract containing a Non-Compete Covenant, (ii) each Executory Contract 
related to the purchases or sales of indefeasible nghts of use or leases of capacity and 
(iii) each interconnection agreement with an ILEC. Schedule 4.20 of the Disclosure 
Schedules sets forth as of December 18,2003, each material Executory Contract to which 
any Seller or any Operating Subsidiary is a party and by or to which any Seller, 
Operating Subsidiary or any of their properties is currently bound or subject or may be 
bound or subject True and complete copies of all matenal Executory Contracts have 
been delivered or made available to Buyer All of the Assumed Contracts are valid, 
binding and enforceable in accordance with their respective terms, except as designated 
on the attached Schedule 4.20 of the Disclosure Schedules and except as such 
enforceability may be limited by (I) applicable insolvency, bankruptcy, reorganization, 
moratonum or other similar laws affecting creditors’ rights generally and (ii) applicable 
equitable principles (whether considered In a proceeding at law or in equity). Except as 
set forth on Schedule 4.20 of the Disclosure Schedules, no Seller is, and to Sellers’ 
Knowledge, no other party thereto is, in matenal default in the performance, observance 
or fulfillment of any obligation under any Assumed Contract (other than any Cure 
Amounts to be paid hereunder by Buyer or Sellers, as applicable), and, to Sellers’ 
Knowledge, no event has occurred, which with or without the giving of notice or lapse of 
time, or both, would constitute a matenal default thereunder. Except as set forth on 
Exhibit A of Schedule 4.20 of the Disclosure Schedules, Sellers have not entered into any 
matenal post-Petition Contracts (including interconnection agreements) 

4 2 1 Real Property 

(a) 
Property Leases relating to the operation of the Business to which any Seller or any 
Operating Subsidiary is a party 

(b) 

Schedule 4.21(a) of the Disclosure Schedules lists, all Real 

Except as set forth on Schedule 4.21(b) of the Disclosure 
Schedules, the Real Property Leases constitute all interests in real property used or held 



for use as of December 18,2003 in connection with the Business by Sellers and the 
Operating Subsidianes and which are necessary for the continued operation of the 
Business by Sellers and the Operating Subsidianes as the Business was conducted as of 
December 18,2003 

4.22 Taxes Except as descnbed on the attached Schedule 4 22 of the 
Disclosure Schedules 

(a) (I) all income Tax Returns and all other material Tax Returns 
required to be filed by or on behalf of Sellers, the Operating Subsidianes or any 
Affiliated Group have been duly and timely filed with the appropriate Governmental 
Entity in all material respects, in all junsdictions in which such Tax Returns are required 
to be filed (after giving effect to any valid extensions of time in which to make such 
filings), and all such Tax Returns are true, complete and correct in all material respects, 
(ii) except as prohibited or stayed by the Bankruptcy Code, all Taxes payable by or on 
behalf of Sellers, the Operating Subsidianes or any Affiliated Group have been fully and 
timely paid or adequately reserved for on Allegiance’s Financial Statements (in each 
case, other than Taxes that, in the aggregate, are not matenal in amount), and any Taxes 
not yet due have been adequately accrued in accordance with GAAP, and (iii) no waivers 
of statutes of limitation have been given or requested with respect to any Tax Return 
required to be filed by or on behalf of Sellers, the Operating Subsidiaries or any 
Affiliated Group, 

(b) except as prohibited or stayed by the Bankruptcy Code, for all 
open Tax years all Taxes required to be withheld, collected or deposited by Sellers or the 
Operating Subsidianes have been timely withheld, collected and deposited in all matenal 
respects and, to the extent required by Law, all such Taxes have been paid when due to 
the appropnate Governmental Entity and each Seller and Operating Subsidiary is in 
compliance in all matenal respects with respect to all withholding and information 
reporting requirements under all applicable Laws; 

(c) no federal, state, local or foreign Tax audits or administrative or 
judicial Tax proceedings are pending or being conducted with respect to Allegiance, and 
neither Allegiance nor any predecessor has received from any federal, state, local or 
foreign Governmental Entity (including junsdictions where Sellers have not filed a Tax 
Return) any (A) notice indicating an intent to open an audlt or other review, or commence 
any other administrative or judicial Tax proceeding that is still active, (B) request for 
information related to Tax matters where the examination or investigatlon giving nse to 
such request is still open, or (C) notice of deficiency or proposed adjustments for any 
amount of Tax proposed, asserted, or assessed by any Governmental Entity that remains 
unpaid. No wntten claim has been made by a Governmental Entity in ajurisdiction 
where such Seller or Operating Subsidiary does not file Tax Returns that such Seller or 
Operating Subsidiary is or may be subject to taxation by that junsdiction; and 

(d) Buyer and the Acquired Assets will not be bound by a Tax sharing, 
Tax allocation, Tax indemnity or other similar agreements or arrangements (whether or 



not written) with respect to or involving Sellers or the Acquired Assets after the Closing 
Date 

4.23 Employee Benefits, Labor Matters 

(a) Schedule 4.23(a) of the Disclosure Schedules sets forth a list of 
all material “employee benefit plans,” as defined in section 3(3) of ERISA (whether or 
not subject to ERISA) other than a “multiemployer plan,” as defined in Section 3(37) of 
ERISA, and each matenal cafetena, matenal bonus, incentive or deferred compensation, 
severance, termination, retention, change of control, stock option, stock appreciation, 
stock purchase, phantom stock or other equity-based, loan, performance or other 
employee or retiree benefit or compensation plan, program, arrangement, agreement, 
policy or understanding, whether wntten or unwritten, under which any Employee or 
former Employee (including any beneficiaries and dependents thereof) is or may 
become eligible to participate or denve a benefit and that is or has been maintained, 
established or contnbuted to or required to be contributed to by Allegiance (“Emplovee 
Benefit Plans”) With respect to each Employee Benefit Plan, a copy of each of the 
following documents (if applicable) has been provided or made available to Buyer (I) 
the most recent plan document for any Employee Benefit Plan covered by ERISA and 
all amendments thereto, (ii) the most recent summary plan description; (iii) the most 
recent trust document or any third party funding vehicle (including insurance) and all 
amendments thereto, (iv) the two most recent Forms 5500 required to have been filed 
with the IRS and all schedules thereto, and the most recent IRS determination letter. All 
contributions required to have been made by Allegiance under any Employee Benefit 
Plan or any applicable Law to any trusts established thereunder or in connection 
therewith have been made by the due date therefore (including any extensions) The 
Employee Benefit Plans have been administered in accordance with their terms in all 
matenal respects and are in compliance with applicable Law in all material respects. 
Neither Allegiance nor any trade or business (whether or not Incorporated) which IS or 
has ever been under common control, or which is or has ever been treated as a single 
employer, with Allegiance under Section 414(b), (c), (m) or (0) of the Code (“m 
Affiliate”) have at any time within the last six years, maintained, contributed to, or had 
any obligation to contribute to, or has any liabllity (fixed or contingent) with respect to, 
any “single-employer plan” as defined in Section 4001(a)( 15) of ERISA or any plan 
subject to Sections 4063 or 4064 of ERISA (“multiple emplover plan”) 

(b) Each Employee Benefit Plan intended to be qualified under 
Section 401(a) of the Code, and the trust (if any) forming a part thereof, is qualified and 
tax exempt under Code Section 401(a) and 501(a) and has received a favorable 
determination letter from the IRS as to its qualification under the Code and to the effect 
that each such trust is exempt from taxation under Section 501(a) of the Code, which 
determination letter covers the GUST Amendments and to the Knowledge of Sellers, 
nothing has occurred since the date of such determination letter that could reasonably be 
expected to adversely affect such qualification or tax-exempt status 

(c) Allegiance does not provide nor is it obligated to provide, any life 
insurance or health benefits, including prescnption drugs (whether or not insured) to any 



individual after his or her termination of employment or service with any of the Sellers 
or the Operating Subsidiaries, except as may be required under COBRA and at the 
expense of the individual or the individual’s beneficiary and except as provided under 
severance agreements. Sellers and their ERISA Affiliates which maintain a “group 
health plan” within the meaning of Section 5000(b)( 1) of the Code have complied in all 
material respects with the notice and continuation requirements of COBRA and the 
regulations thereunder and comparable state laws 

(d) Schedule 4.23(d) of the Disclosure Schedules lists each 
multiemployer plan (as defined in Section 4001(a)(3) of ERISA) to which the Sellers or 
their ERISA Affiliates are obligated to contribute (“Multiemployer Plan”), and there is 
no potential liability under any other multiemployer plan to which the Sellers or their 
ERISA Affiliates are, or within the preceding six (6) years were, obligated to contribute. 
To Sellers’ Knowledge (i) no condition exists and (11) no event has occurred with 
respect to any Multiemployer Plan that presents a matenal risk of a complete or partial 
withdrawal of the Sellers or any ERISA Affiliate under subtitle E of Title 1V of ERISA 
and the Sellers and their ERISA Affiliates have not, within the preceding six years, 
withdrawn in a complete or partial withdrawal from any multiemployer plan or incurred 
any contingent liability under Section 4204 of ERISA To the Sellers’ Knowledge, no 
Multiemployer Plan is in “reorganization” or “insolvent.” 

(e) There are no collective bargaining agreements with any labor 
union representing Employees There IS no Employee labor strike, dispute, slowdown, 
or stoppage pending or, to the Sellers’ Knowledge, threatened by Employees against 
Allegiance. To Sellers’ Knowledge. (I) no collective bargaining agreement is currently 
being negotiated and (ii) no organizing effort IS currently being made or has been 
threatened with respect to the Employees. Allegiance is and has been in matenal 
compliance with all Laws relating to employment practices, terms and conditions of 
employment (including termination of employment), wages, hours of work and 
occupational safety and health, and worker classification and at all times since 
November 23, 1999, has been in matenal compliance with the requirements of the 
Immigration Reform Control Act of 1986 Allegiance is in compliance with WARN 
and any similar state or local “mass layoff’ or “plant closing” Law in all material 
respects There is no unfair labor practice complaint pending or, to Sellers’ Knowledge, 
threatened against Allegiance before the National Labor Relations Board. 

(f) There is no Assumed Contract covering any person that, 
individually or collectively, could give rise to the payment of any amount that would 
constitute an “excess parachute payment” within the meaning the Section 280G of the 
Internal Revenue Code or any similar provision of foreign, state or local Law. 

4 24 Litigation Except as set forth on Schedule 4.24 of the Disclosure 
Schedules and for Claims that will be discharged pursuant to the Bankruptcy Court 
Order 

(a) other than the Cases, there is no Litigation pending or, to Sellers’ 
Knowledge, threatened against, relating to or affecting Allegiance or any Subsidiary 



with respect to the Business or any of the Acquired Assets which would reasonably be 
expected (I) to result in the issuance of an Order restraining, enjoining or otherwise 
prohibiting or making illegal the consummation of any of the transactions contemplated 
by this Agreement or (ii) to have a Matenal Adverse Effect; and 

(b) except for Orders of the Bankruptcy Court, there are no Orders 
outstanding against Allegiance which would reasonably be expected to have a Material 
Adverse Effect 

4 25 Network Facilities. Schedule 4.25 of the Disclosure Schedules 
contains certain information relating to Allegiance’s network. Schedule 4.25 of the 
Disclosure Schedules sets forth (I) for each segment, the number of fibers, fiber miles 
owned or leased by Allegiance, route and name of third party provider, if any and (ii) for 
Allegiance’s IP backbone, route and circuit type (including DS3s, OC3s, OC12s, OC48 
and lambda waves) The information provided on Schedule 4.25 of the Disclosure 
Schedules is accurate and current in all matenal respects 

4 26 Bank Accounts Schedule 2.l(n) of the Disclosure Schedules 
contains a true and complete list of all of Allegiance’s bank accounts and lock-boxes 

4 27 Subsidiaries Except for ATCW, the Operating Subsidiaries and 
Shared Technologies, AT1 has no Subsidianes. 

4.28 Limitations on Sellers’ Representations and Warranties Except 
for the representations and warranties contained in this Agreement, Sellers make no other 
express or implied representation or warranty, including, representations or warranties as 
to the condition of the Acquired Assets, their contents, the income denved or potentially 
to be denved from the Acqulred Assets or the Business and Sellers hereby expressly 
disclaim all such representations or warranties of any kind or nature, or the expenses 
incurred or potentially to be incurred in connection with the Acquired Assets or the 
Business Sellers are not, and will not be, liable or bound in any manner by express or 
implied warranties, guarantees, statements, promises, representations or information 
pertaining to the Acquired Assets or the Business, made or furnished by any 
Representatives or other person representing or purporting to represent Sellers, unless and 
to the extent the same is expressly set forth in this Agreement 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Sellers as follows 

5 1 Existence, Good Standing and Power Buyer is a corporation 
valldly existing and in good standing under the laws of the State of Delaware and has all 
requisite power and authonty to own, lease and operate the property it now owns, leases 
and operates Buyer has all requisite power and authority to conduct its business as 
presently conducted, to execute and deliver this Agreement, the Transaction Documents 
and to perfom its obligations hereunder and thereunder. Buyer is duly authorized, 
qualified and licensed to transact business as a foreign corporation, and is in good 
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standing, in every jurisdiction where the nature of its business conducted by it or the 
properties owned or licensed by it requires qualification, except where that failure would 
not have a material adverse effect on Buyer or its business, or the consummation of the 
transactions contemplated by this Agreement 

5.2 Authority. The execution, delivery and performance of this 
Agreement and the Transaction Documents to which Buyer is or will be a party and the 
consummation by Buyer of the transactions contemplated hereby and thereby have been 
duly authorized by all necessary corporate action on the part of Buyer. 

5 3 Execution and Binding Effect This Agreement has been, and each 
of the Transaction Documents to which Buyer is or will be a party has been or will be at 
Closing, duly and validly executed and delivered by Buyer and constitutes, and this 
Agreement, the Transaction Documents and the transactions contemplated hereby and 
thereby will constitute (assuming, in each case, the due and valid authorization, execution 
and delivery thereof by the other parties thereto), a valid and legally binding obligation of 
Buyer, enforceable against it in accordance with its terms, subject to applicable 
bankruptcy, insolvency, reorganization, moratorium or other laws relating to or affecting 
the nghts and remedies of creditors generally and to general pnnciples of equity 
(regardless of whether considered in a proceeding in equity or at law). 

5 4 No Violation. Except as disclosed in the attached Schedule 5.4 of 
the Disclosure Schedules, the execution, delivery and performance by Buyer of this 
Agreement and the Transaction Documents and the transactions contemplated hereby and 
thereby, do not and will not conflict with or result in, with or without the giving of notice 
or lapse of time or both, any violation of or constitute a breach or default, or give nse to 
any nght of acceleration, payment, amendment, cancellation or termination, under (a) the 
certificate of incorporation or bylaws of Buyer or any resolution adopted by the board of 
directors of Buyer and not rescinded, (b) any agreement or other instrument to which 
Buyer is a party or by which Buyer or any of its properties or assets is bound, (c) any 
Order of any Governmental Entity to which Buyer is bound or subject or (d) any Law 
applicable to or binding on Buyer or any of its properties or assets except, in the case of 
clauses (b)-(d), for such conflicts, violations, breaches, defaults or creation of nghts as 
would not, individually or in the aggregate, have a material adverse effect on the business 
of Buyer or the ability of Buyer to consummate the transactions contemplated by this 
Agreement and each of the Transaction Documents 

5 5 Third Partv Auorovals. Except for (a) any approvals required in 
order to comply with the provlsions of the HSR Act, (b) any FCC Consent and State PUC 
Consent as required by applicable Law and (c) any other third party approvals as are 
reflected on the attached Schedule 5 5 of the Disclosure Schedules, the execution, 
delivery and performance by Buyer of this Agreement and the Transaction Documents 
and the transactions contemplated hereby and thereby do not require any consents, 
waivers, authonzations or approvals of, or filings with, any third Persons which have not 
been obtained by Buyer 



5 6 Brokers and Finders No broker, investment banker, financial 
advisor or other Person is entitled to any broker’s, finder’s, financial advisor’s or other 
similar fee or commission in connection with the transactions contemplated by this 
Agreement, based upon arrangements made by or on behalf of Buyer or any of its 
Affiliates 

5 7 Financing. As of the date hereof and as of the Closing Date, Buyer 
has and will have sufficient unrestncted funds on hand or committed lines of credit to 
consummate the transactions contemplated by this Agreement (including the payment of 
all fees and expenses incurred in connection with the transactions contemplated 
hereunder) 

5 8 SEC Filings Buyer has made all required filings with the SEC 
since December 31,2001. The Form 10-K filed with the SEC for Buyer’s year ended 
December 3 1,2002 and the Form 10-Q filed with the SEC for Buyer’s quarter ended 
September 30,2003 (the “Form 10-Q),  as of the dates of their respective filings, each 
complied as to form in all material respects with the requirements of the Exchange Act, 
and the rules and regulations of the SEC promulgated thereunder applicable to such SEC 
filing and such SEC filing did not contain any untrue statement of a material fact or omit 
to state a material fact required to be stated therein or necessary to make the statements 
therein, in light of the circumstances under which they were made, not misleading. 

5.9 Camtalization. The Form 10-Q sets forth the authorized shares of 
capital stock of the Buyer as of the date hereof and the number of shares of its common 
stock that were issued and outstanding as of October 28, 2003. The XO Common Stock 
of Buyer to be delivered at Closing will be validly and legally issued, free and clear of 
any and all Liens, and will be h l ly  paid and non-assessable 

5.10 Limitations on Sellers’ ReDresentations and Warranties. Buyer 
acknowledges and agrees that it shall acquire the Acquired Assets “AS IS,” “WHERE IS” 
and “WITH ALL FAULTS” on the Closing Date and after giving effect to the Closing, 
subject to the terms and conditions of this Agreement. 

ARTICLE VI 
COVENANTS OF THE PARTIES 

6.1 Conduct of Business. Except for the Operational Restructuring 
Activities, as expressly contemplated by this Agreement (including the prosecution of the 
Cases) or as otherwise consented to by Buyer in wnting, during the period from the date 
of this Agreement and continuing until the Early Funding Date, each Seller shall and 
shall cause each Operating Subsidiary to. 

(a) (i) conduct its business in the Ordinary Course of Business and 
(ii) keep the Acquired Assets intact in accordance with the Ordinary Course of Business 
and not transfer any of such assets to Shared Technologies, 



(b) not knowingly take or fail to take any action if the intent of such 
action or failure to act is or would be to cause any representation or warranty of Sellers 
made in Article IV to be untrue or incorrect if such representation or warranty were 
made immediately following the taking or failure to take such action; 

(c) not waive, release, grant, transfer or permit to lapse any nghts of 
value, to which any Seller or any Operating Subsidiary has any right on the date of this 
Agreement other than immatenal waivers in the Ordinary Course of Business; 

(d) comply in all material respects with all provisions of any 
Assumed Contract to which such Seller or Operating Subsidiary is a party; 

(e) comply in all matenal respects with all applicable Laws that 
relate to or affect the operation of the Business; 

(9 not enter into any new or amended contract, agreement, side letter 
or memorandum of understanding with any unions representing Employees; 

(g) notify Buyer in wnting of any incidents or accidents occurring on 
or after the date of this Agreement involving any property owned or operated by any 
Seller or Operating Subsidiary that resulted or could reasonably be expected to result in 
damages or losses in excess of One Million Dollars ($1,000,000); 

(h) notify Buyer in wnting of the commencement of any matenal 
Litigation against any Seller or any Operating Subsidiary; 

(I) not enter into any business or arrangement or otherwise take any 
action that would reasonably be expected to have a matenal adverse impact on the 
ability of the Sellers and the Buyer to obtain any matenal consents of Governmental 
Entities necessary in connection with thls Agreement; 

0 )  not enter into any Contract containing covenants purporting to 
limit the freedom of any Seller or any of their respective Affiliates to compete or 
participate in any line of business or activities in any geographic area (“Non-Comuete 
Covenants”), 

(k) not enter into any material Contract or renew, fail to renew, 
extend, terminate, reject, amend, modify or waive any material provision of any 
Contract designated with an asterisk on Schedule 4.20 to the Disclosure Schedules, 
except (i) that if within five (5) Business Days after notice provided by Sellers to Buyer 
of its intent to take any such actions, Buyer does not object in writing to Sellers, then 
Buyer shall be deemed to have provided consent to such action and (11) for those actions 
for which a motion has been filed with the Bankruptcy Court on or pnor to the date 
hereof; and 

(I) not enter into any agreement or understanding in excess of twelve 
months with any other party containing any exclusivity or similarly restrictive provision 



Notwithstanding anything herein to the contrary, Sellers shall have the 
right to consummate a sale of (1) the shared web hosting business segment of the 
Business (the “Shared Hostine Business”), (ii) the Owned Real Property, andor (iii) the 
assets or capital stock of Shared Technologies, and retain any proceeds from any such 
transactions as an Excluded Asset. 

Notwithstanding anything herein to the contrary, Allegiance shall have the 
right, subject to Bankruptcy Court approval, but only after the Sale Order Approval Date, 
to pay up to $100 million of the amount outstanding under its Senior Credit Agreement. 

6 2 Transition, Operating Agreement 

(a) As promptly as practicable after the execution and delivery of this 
Agreement and in any event within the earlier of (A) forty-five (45) days thereafter and 
(B) the Closing Date, Sellers and Buyer shall use their best efforts to (1) identify the 
Non-Transferred Assets and (ii) design and implement a plan (the “Transition Plan”) to 
effectuate the separation of the Non-Transferred Assets to be retained by Sellers, in 
order to facilitate the transfer of the Non-Transferred Assets to Buyer as promptly as 
possible upon subsequent receipt of any necessary consents. Such plan shall include the 
ability of Sellers to (1) retain the stock of any Operating Subsidiary containing a Non- 
Transferred Asset or (2) distribute any Non-Transferred Asset to ATI, ATCW, any of 
their Affiliates or a trust established for the purpose of acquinng each non-Transferred 
Asset Subject to applicable law, Buyer shall have ultimate discretion regarding the 
terms of such Transition Plan, provided, that Buyer shall not require the transfer of any 
Non-Transferred Assets in violation of any contractual obligations of Sellers or that 
would otherwise adversely impact Sellers’, Operating Subsidianes’ or Shared 
Technologies’ Chapter 1 1 estate. The Transition Plan shall be subject to amendment 
from time to time as reasonably appropnate to achieve the foregoing objective and 
permit the Closing to occur on the Closing Date. Sellers and Buyer shall exercise their 
best efforts to implement the Transition Plan, as it may be amended from time to time, 
to provide for separation of the Non-Transferred Assets pnor to the Closing and the 
transfer of Non-Transferred Assets as promptly as possible. 

(b) Sellers and Buyer shall enter into an Operating Agreement 
substantially in the form of Exhibit H hereto effective as of the Early Funding Date. 
Pursuant to and as set forth in the Operating Agreement, Buyer shall agree to provide 
management and related services to Sellers, on behalf of Sellers and subject to the 
ultimate direction of Sellers and consistent with all applicable law and regulation. 
Pursuant to Sections 1.1 and 2.5, (I) at such time as any necessary FCC Consent andor 
State PUC Consent shall have been issued and (11) the parties shall have received m y  
necessary ILEC consents, or the notice period shall have expired, for the assignment of 
any Required lnterconnection Agreements, the corresponding Non-Transferred Assets 
shall be transferred to Buyer and Buyer shall assume all related Assumed Liabilities. 



6 3 Reoreanization Process 

(a) Unless Sellers shall have delivered an Early Closing Election, 
Sellers shall, as soon as reasonably practicable after the date hereof, prepare and file 
with the Bankruptcy Court. (I) a Disclosure Statement with respect to the Bankruptcy 
Plan meeting the requirements of section 1125(b) of the Bankruptcy Code (the 
“Disclosure Statement”), (ii) a motion to approve the Disclosure Statement; and (iii) the 
Bankruptcy Plan (items (i) through (iii) collectively, the “Auuroval Motions”). Unless 
Sellers shall have delivered an Early Closing Election, the Bankruptcy Plan, any and all 
exhibits and attachments to the Bankruptcy Plan, the Disclosure Statement, and the 
other Approval Motions and the orders approving the same (including the Confirmation 
Order) to the extent any of the foregoing adversely impacts the Sale Assets shall he 
reasonably acceptable in form and substance to the Buyer Sellers and the Operating 
Subsidianes shall have the sole discretion to negotiate, propose and implement the terms 
of the Bankruptcy Plan as they relate to the treatment of creditors and the distributions 
on account of such creditors’ claims in any manner not inconsistent with the Transaction 
Documents Until the Closing, the Sellers shall consult with the Buyer and obtain 
Buyer’s consent, which shall not be unreasonably withheld, prior to taking any matenal 
action with respect to the Cases. Unless Sellers shall have delivered an Early Closing 
Election, the Buyer shall provide the Sellers with all information concerning the Buyer 
required to he included in the Disclosure Statement. This Section 6.3(a) shall not he 
applicable if Sellers shall have delivered an Early Closing Election. 

(b) The Confirmation Order shall provide, among other things, that 
(I) the Bankruptcy Plan has been proposed in good faith and not by any means forbidden 
by Law, (n) Buyer and its Affiliates, and their respective members, shareholders, 
partners and Representatives are released from any claims of any party related to 
Sellers, the Business or the Cases, whether ansing pnor to or during the Cases, except 
for the Assumed Liabilities, (in) Buyer and its Affiliates, and their respective members, 
shareholders, partners and Representatives have acted in “good fa i th  within the 
meaning of section 1125(e) of the Bankruptcy Code in compliance wlth the applicable 
provisions of the Bankruptcy Code and Bankruptcy Rules in connection wlth all their 
respective activities relating to the solicitation of acceptances to the Bankruptcy Plan 
and their participation in the activities descnbed in section 1125 of the Bankruptcy Code 
and are entitled to the protections afforded by section 1125(e) of the Bankruptcy Code 
and the exculpation and any other release provisions set forth in the Bankruptcy Plan 
and (iv) all Persons are enjoined from commencing any action in violation of such 
release and exculpation provisions. This Section 6.3(b) shall not be applicable if Sellers 
shall have delivered an Early Closing Election. 

(c) The Sellers shall take such actions and cause any filings and 
actions to he taken by one or more of the Sellers as applicable in compliance with the 
dates set forth in the timetable attached hereto as Exhibit J ,  provided, however, that in 
the event Sellers shall have delivered an Early Closing Election, any such filings and 
actions relating to the Bankruptcy Plan or Disclosure Statement shall no longer he 
required or subject to the timetable attached hereto as Exhibit J. 



(d) Pnor to the Closing, neither any Seller nor any Operating 
Subsidiary shall, without the pnor written consent of Buyer 

(I) seek or consent to the conversion of the Cases to cases 
under chapter 7 of the Bankruptcy Code or the appointment of a trustee or examiner with 
managenal powers under section 1104 of the Bankruptcy Code, 

(11) consent to any relief from the automatic stay under section 
362 of the Bankruptcy Code with respect to any Acquired Assets having an aggregate 
market value of more than $1 50,000, 

(111) file any plan of reorganization other than the Bankruptcy 
Plan, file any material amendment to the Bankruptcy Plan, consent to the reduction of the 
exclusivity period under section 1121 of the Bankruptcy Code for the filing of a plan of 
reorganization (the "Exclusivitv Penod") or fail timely to file motions seeking to obtain 
orders of the Bankmptcy Court extending the Exclusivity Penod, provided, however, that 
in the event Sellers shall have delivered an Early Closing Election, this Section 6.3(dMiii) 
shall be inapplicable, 

(iv) sell or abandon, or file any motion to sell or abandon, any 
Acquired Assets, other than sales in the Ordinary Course of Business or except as 
contemplated by the Operational Restructuring Activities, 

(v) commence or continue to prosecute Avoidance Actions 
against any Seller or Operating Subsidiary or related to the Business, or agalnst any 
employee of, creditor of or other party to a contract with any Seller or Operating 
Subsidiary, 

(vi) commence or continue any Claims that Sellers or any of 
their respective Affiliates may have against any active Employee of, creditor of or other 
party to an existing Contract with any Seller or Operating Subsidiary (other than 
Contracts that are Excluded Assets); or 

(vii) authonze, or commit or agree to take, any of the foregoing 
actions 

( e )  At the Closing, Sellers shall reject in the Cases all Executory 
Contracts that do not constitute Assumed Contracts other than any such Executory 
Contracts (A) relating to the Excluded Assets or (B) assigned to any other Person. At 
Buyer's written request, Sellers shall delay the effective date of the rejection of any 
Executory Contract designated by Buyer; provided that, for any such delay In the 
effective date, Buyer shall be responsible for all expenses directly or indirectly arising 
due to such delay in effective date on or after the Closing Date. Provided, further, that if 
Buyer requests a delay in rejection of an Executory Contract that results in rejection 
beyond the Closing Date, then Sellers shall retain such Executory Contract and it shall 
be treated as a Non-Transferred Asset and subject to (i) Sections 2 5 and 6.2 hereof, and 
(ii) the Operating Agreement 



(0 At Buyer’s reasonable direction and sole expense, Sellers (I) shall 
file all requisite pleadings with the Bankruptcy Court, or any other applicable forum, to 
recharacterize any capital lease as a secured financing, (ii) agree, after the Sale Order 
Approval Date, to assume or reject any capital lease, in whole or in part, to the extent 
portions of such lease are severable, and (iii) agree to allow Buyer to participate in any 
negotiations with counterparties with respect to restructuring or recharactenzing the 
capital leases. The Sale Order shall provide that the Buyer has standing to participate in 
any disputes regarding such capital leases. 

6 4 Insurance Effective upon the Closing, to the extent Allegiance’s 
insurance policies are designated by Buyer as Non-Transferred Assets, Allegiance shall 
take all actions necessary to cause Buyer to be designated as an additional loss-payee on 
such policies and shall maintain such insurance policies on the same terms as currently in 
effect at Buyer’s sole expense 

6.5 Access; Transition Committee, Information Rights. 

(a) Subject to any relevant Antitrust Laws, from the date hereof until 
the Closing Date, Sellers shall allow Buyer’s employees and other Representatives 
during regular business hours (and in a manner so as not to interfere with the normal 
business operations of Sellers) to make such investigation of the Sellers’ employees, the 
Business and Sellers’ books and records related thereto, as Buyer reasonably deems 
necessary or advisable, and Sellers shall instruct Sellers’ employees to cooperate in any 
such investigation Buyer shall be permitted to make extracts from or to make copies of 
such books and records.’ 

(b) From and after the Closing Date, Buyer hereby acknowledges that 
it shall grant to Sellers upon Sellers’ request full and complete access, as promptly as 
practicable but in no event no later than two (2) days after receiving a request, to any 
records related to Sellers’ operation of the Business prior to the Closing Date, upon 
Sellers’ request, and Sellers shall be permrtted to copy, and retain a copy of, any such 
records. Buyer shall keep such records in a manner consistent with Buyer’s past 
practice and such records shall not be destroyed until the later of seven (7) years from 
the Closing Date or the conclusion of all bankruptcy proceedings related to the 
Business Sellers hereby agree that from and after the Closing Date they will grant to 
Buyer upon Buyer’s reasonable request access during normal business hours (and 
instruct its employees to reasonably cooperate with Buyer), in a reasonably prompt 
manner but in any event no later than five ( 5 )  days after receiving a request, to any tax 
records relating to the Acquired Assets or to Allegiance’s operation of the Business 
pnor to the Closing Date (including any Tax Liabilities for which Buyer may be held 
liable). Buyer shall be permitted to copy, and retain a copy of, any such records 
(including any Tax Returns). To the extent that any Seller retains any books and records 
related to the Business, such Seller shall keep such records in a manner consistent with 

’ - Note Dunng the penod from the Early Funding Date through the Closing Date the Operating Agreement 
shall contain broad access rights 



Sellers’ past practice and such records shall not be destroyed before such Seller offers 
such records to Buyer 

(c) Subject to any relevant Antitrust Laws, immediately upon the 
Bankruptcy Court approval of the Sale Order and subject to compliance with any 
regulatory restnctions, Allegiance and Buyer shall establish a joint transition committee 
(the “Committee”) to plan the steps necessary to efficiently implement the purchase of 
the Business by Buyer and to agree upon changes to the Business which will increase 
operating efficiencies. The Committee will be chaired by a Buyer Representative, shall 
have one (1) individual from Communications Technology Advisors LLC (“m) 
(who shall be entitled to attend all meetings and receive all documents prepared for the 
Committee) shall have appropriate Representatives of both Allegiance and Buyer, and 
shall meet in person or telephonically as frequently as shall be reasonably determined by 
Buyer The Committee shall establish working groups to discuss the following specific 
aspects of the transactions contemplated hereby. (1) human resources, (ii) network, 
(iii) operations, (iv) sales and marketing, (v) finance and (vi) information technology 
and shall agree as promptly as possible as to actions that will be taken to more 
efficiently operate the Business pnor to Closing, provided that no such actions 
implemented pnor to Closing shall have, or be reasonably expected to have, a 
detnmental impact on the ability of Allegiance to conduct the auction in a manner 
customary in similar proceedings, and further provided that all such actions shall be 
conducted in full compliance with the relevant Antitrust Laws All reasonable costs 
associated with the establishment and the operation of the Committee shall be borne by 
Buyer. Prior to any meetings of the Committee, Allegiance and Buyer shall implement 
appropnate procedures for the protection of the confidential informauon of both 
Allegiance and Buyer in the event the transaction is not concluded for any reason. 

(d) As soon as practicable, but in no event less than fifteen (15) days 
after the end of each month, AT1 shall provide Buyer with a copy of its monthly flash 
report, together with a performance report of the Total Retail Net Ending Lines (as of 
the end of the month covered by the flash report) and Total Gross End User Revenue (as 
of the end of the month covered by the flash report), including a certification as to the 
number of Scheduled Future Installs and Scheduled Future Disconnects as of the end of 
the month covered by the flash report. 

6 6 Public Announcements Neither Seller nor any Operating 
Subsidiary shall issue a press release or otherwise make any public statements with 
respect to the transactions contemplated hereby, except as may be required by Law, by 
obligations pursuant to any listing agreement with any national securities exchange or 
over-the-counter market or with respect to filings to be made with the Bankruptcy Court 
in connection with this Agreement (in which case such Seller shall notify Buyer as 
promptly as practicable and prior to making such public statement), without the pnor 
consent of Buyer, which consent shall not be unreasonably withheld or delayed To the 
extent reasonably practicable, Buyer shall consult with AT1 before Buyer issues any press 
release or otherwise makes any public statements with respect to the transactions 
contemplated hereby and consider any comments AT1 may have with respect thereto. 



6 7 Notification of Certain Matters Allegiance shall give prompt 
notice to Buyer, and Buyer shall give prompt notice to Allegiance, of (i) any notice or 
other communication from any Person alleging that the consent of such Person is or may 
be required in connection with the transactions contemplated by this Agreement and (ii) 
any written objection, litigation or administrative proceeding that challenges the 
transactions contemplated hereby or the entry of the Bidding Procedures Order or the 
Sale Order. 

6 8 Emplovees 

(a) Sellers shall deliver to Buyer not later than fifteen (15) Business 
Days after the date of this Agreement. a complete and accurate schedule (the “Employee 
Schedule”) setting forth, as of a recent date pnor to the delivery of the Employee 
Schedule, (x) the name and position of each Employee, (y) the annual base salary or 
hourly rate, as applicable, for each Employee and (z) the date each Employee 
commenced employment with Allegiance Sellers and Buyer shall cooperate in 
identifying those employees for which Buyer shall offer full-time employment effective 
as of the Closing Date. 

(b) Buyer anticipates extending offers of employment to substantially 
all of Allegiance’s Employees who provide services related to or associated with the 
Acquired Assets. Buyer shall make offers of employment in accordance with its normal 
hiring practices Those Employees who accept Buyer’s offer of employment effective 
as of the Closing Date are referred to as the “Transferred EmDlovees.” Following the 
Closing, Buyer shall provide any Employee who does not receive an offer of 
employment from the Buyer and any Employee who receives an offer of employment 
which does not provide for the terms of employment described in Section 6Nd)  with 
severance benefits in accordance with Allegiance’s severance policies and past practice, 
provided, however, any Transferred Employee shall not be eligible to receive severance 
benefits pursuant to this Agreement 

(c) Pursuant to the “Alternative Procedure” provided in section 5 of 
Revenue Procedure 96-60, 1996-2 C B 399, (I) Buyer and Sellers shall report on a 
predecessorisuccessor basis as set forth therein, (11) Sellers will be relieved from filing a 
Form W-2 with respect to the Transferred Employees and (iii) Buyer will undertake to 
file (or cause to be filed) a Form W-2 for each such Transferred Employee for the year 
that includes the Closing Date (including the portion of such year that such Employee 
was employed by Allegiance). Sellers will provide Buyer on a timely basis with all 
payroll and employment-related information with respect to each such Employee 

( 4  

(I) Buyer shall grant each Transferred Employee service credit 
with Sellers (based on the employment commencement date set forth in the Employee 
Schedule), for purposes of eligibility and participation in the benefit plans, programs and 
arrangements (including the vacation and the severance policies), of Buyer, excluding 



service credit for benefit accruals under the defined benefit pension plan and eligibility 
for the retiree medical plan. 

(11) Unless otherwise required by any collective bargaining 
agreement to which any of Buyer’s employees are subject to as of the Closing Date, with 
respect to Transferred Employees who will be subject to such collective bargaining 
agreement after the Closing, effective on the Closing Date, Buyer shall provide the 
Transferred Employees with (I) a salary or regular wage rate and bonus opportunity (if 
applicable) which IS substantially the same in the aggregate as the salary or wage rate 
received or bonus opportunity available to such Transferred Employee immediately pnor 
to the Closing, (ii) ajob location no more than 75 miles from such Transferred 
Employee’s current job location and (iii) health, welfare and other employee benefits on 
the same basis as similarly situated employees of Buyer (or an Affiliate of Buyer), as 
determined by Buyer and in accordance with the terms of the plans governing such 
benefits 

(iii) As of the Closing Date, Buyer (or an Affiliate of Buyer) 
shall credit the Transferred Employees for all deductibles and out-of pocket expenses 
incurred by the Transferred Employees with respect to such benefits dunng the calendar 
year in which the Closing Date occurs and shall further waive (to the extent waived under 
Sellers’ employee benefit plans) all pre-existing conditions, exclusions and waiting 
penods under Buyer’s employee benefit plans for Transferred Employees. 

(iv) Except as otherwise provided in this Agreement, Buyer 
shall not assume any Employee Benefit Plan or any liability or obligation thereunder, 
and, except as expressly provided in this Section 6 8, the terms of a Transferred 
Employee’s employment with Buyer (or an Affiliate) after the Closing shall be upon such 
terms and conditions as Buyer, in its sole discretion, shall determine 

(e) Sellers and any Operating Subsidiary shall cause the accounts of 
all Transferred Employees under any tax-qualified defined contribution plan maintained 
by Sellers or any Operating Subsidiary to become fully vested as of the Closing, and 
shall permit distnbution of such accounts in accordance with the terms of any such plan 
Notwithstanding the foregoing, Sellers or any Operating Subsidiary shall amend such 
defined contribution plan to permit the rollover of promissory notes evidenclng 
outstanding participant loans of Transferred Employees, without default of such loan, to 
a tax-qualified defined contribution plan established by Buyer, and Buyer shall cause, as 
of a specified date within 90 days of Closing as determined by Buyer, such plan to 
accept such rollovers, provided that Allegiance has provided the Buyer evidence 
satisfactory to the Buyer of the qualified status of the Allegiance’s Internal Revenue 
Code Section 401(k) arrangement under Internal Revenue Code Section 401(a). Buyer 
shall take all action necessary and appropnate to ensure that, as of the Closing, Buyer 
maintains a tax-qualified defined contnbution plan 

(0 Allegiance shall cause, and Buyer agrees to assume, the health 
care and dependent care flexible spending accounts (and any corresponding assets and 
liabilities thereto) maintained with respect to Transferred Employees under any cafeteria 



plan maintained by Allegiance to be transferred to Buyer’s flexible benefits plan in 
accordance with IRS Revenue Ruling 2002-32. 

(9) Allegiance shall not, at any time between the date hereof and the 
Early Funding Date, or at any time pnor to 60 days after the Early Funding Date, 
effectuate a “plant closing” or “mass layoff,” as those terms are defined in the WARN 
Act, affecting in whole or in part any site of employment, facility, operating unit or 
Employee, without complying with the notice requirements and other provisions of the 
WARN Act except to the extent ansing from Buyer’s actions, in which case Buyer shall 
be responsible for any Liabilities related thereto. In order to protect all parties, to the 
extent required by the WARN Act, Sellers agree to give notice in compliance with the 
WARN Act in a form satisfactory to Buyer, to all Employees required under the WARN 
Act to receive such notice not less than sixty (60) days and no more than ninety (90) 
days prior to the anticipated Closing Date, and shall repeat such notice, if necessary, due 
to any delay of Closing, provided, however, to the extent any Seller is unable to provide 
notice in compliance with the WARN Act due to any act, omission or direction of 
Buyer, Buyer shall be responsible for any Liabilities related thereto 

(h) Except where prohibited by law, Sellers shall provide promptly to 
Buyer, at Buyer’s request, any information or copies of personnel records (including 
addresses, dates of birth, dates of hire and dependent information) relating to the 
Transferred Employees or relating to the service of Transferred Employees with Sellers 
prior to the Closing Sellers and Buyer shall each cooperate with the other and shall 
provide to the other such documentation, information and assistance as is reasonably 
necessary to effect the provisions of this Section 6 8(h) 

(I) As part of the Transition Plan, certain Employees of Sellers will 
be retained by Sellers as of the Closing. Those Employees may or may not be 
Transferred Employees as referenced in this Section 6 8. The parties will cooperate in 
developing the Transition Plan such that, to the extent permitted by law, such 
Employees are subject to the same terms and conditions as they would have been if they 
had not been retained by Sellers at Closing, and instead had become Transferred 
Employees or been terminated, as the case may be, at Closing For purposes of 
Sections 6.8(a), @J, (cJ, fdJ, feJ, (fJ and (hJ in the case of an Employee who remains 
with the Sellers subsequent to the Closing Date for the purposes of continuing to 
conduct the Business with respect to the Non-Transferred Assets and who receives and 
accepts an offer of employment from the Buyer post-Closing, references to the “Closing 
Date” shall be replaced with the date of hire by the Buyer, or as otherwise specified in 
the Operating Agreement. 

6 9 Further Ameements. Sellers authorize and empower Buyer after 
the Closing Date to receive and to open all mail received by Buyer relating to the 
Acquired Assets, the Business or the Assumed Liabilities and to deal with the contents of 
such communications in any proper manner. Sellers shall (a) promptly deliver to Buyer, 
any mail or other communication received by them after the Closing Date, (h) promptly 
wire transfer in immediately available funds to Buyer, any cash, electronic credit or 
deposit received by Sellers and (c) promptly forward to Buyer, any checks or other 



instruments of payment that it received, in each case relating to the Acquired Assets, the 
Business or the Assumed Liabilities. Buyer shall (a) promptly deliver to Sellers, any mail 
or other communication received by it after the Closing Date, (b) promptly wire transfer 
in immediately available funds to ATI, any cash. electronic credit or deposit received by 
Buyer and (c) promptly forward to ATI, any checks or other instruments of payment that 
it receives, in each case relating to the Excluded Assets or any Excluded Liabilities. 
From and after the Closing Date, Sellers shall refer all inquines with respect to the 
Business, the Acquired Assets and the Assumed Liabilities to Buyer, and Buyer shall 
refer all inquiries with respect to the Excluded Assets and the Excluded Liabilities to 
Sellers 

6 10 

(a) 

Payment of Transfer Taxes and Tax Filings. 

Fifty percent (50%) of all Transfer Taxes arising out of the 
transfer of the Acquired Assets and any Transfer Taxes required to effect any recording 
or filing with respect thereto shall be paid by each of Buyer on the one hand and Sellers 
on the other hand The parties shall use commercially reasonable efforts to have 
included in the Sale Order and Confirmation Order a provision that provides that the 
transfer of the Acquired Assets shall be free and clear of any stamp or similar taxes 
under section 1146(c) of the Bankruptcy Code. At least twenty (20) Business Days 
prior to Closing, Sellers shall submit to Buyer a list of all Transfer Taxes (by tax name, 
tax jurisdiction and general descnption of the Acquired Assets subject to such tax) that 
it anticipates collecting from Buyer at Closing. Buyer may submit to Sellers evidence 
that it believes such Transfer Tax should not be applicable. Sellers shall review such 
evidence in a timely and good faith manner and respond to Buyer prior to Closing 
Sellers and Buyer shall cooperate to timely prepare and file any returns or other filings 
relating to such Transfer Taxes, including any claim for exemption or exclusion from 
the application or imposition of any Transfer Taxes. 

(b) Each party shall furnish or cause to be furnished to the others, 
upon request, as promptly as practicable, such information and assistance relating to the 
Acquired Assets and the Business as is reasonably necessary for filing of all Tax 
Returns, including any claim for exemption or exclusion from the application or 
imposition of any Taxes or making of any election related to Taxes, the preparation for 
any audit by any taxing authonty and the prosecution or defense of any claim, suit or 
proceeding relating to any Tax Return 

(c) Sellers acknowledge and agree that Buyer shall have an 
administrative expense claim with respect to Sellers' share of any Transfer Taxes ansing 
out of the transfer of the Acquired Assets under this Section 6.10 that have not been 
paid when due. 

6.1 1 

Sellers shall prepare and file, or cause to be prepared and filed, all Tax 

Filing of Tax Returns. 

Returns for or on behalf of Sellers and any Affiliated Group that are required to be filed 
for periods that include or end on or prior to the Closing Date Subject to Section 2.3(~), 



Sellers shall pay, or shall cause to he paid, all Taxes due and payable by Sellers with 
respect to penods that include or end on or pnor to the Closing Date when due 

6 12 Proration of Taxes and Certain Charges Except as provided in 
Section 6.10, all real property Taxes, personal property Taxes or similar ad valorem 
obligations levied with respect to the Acquired Assets for any taxable period that includes 
the day before the Early Funding Date and ends after the Early Funding Date, whether 
imposed or assessed before or after the Early Funding Date, shall be prorated between 
Sellers and Buyer as of 12:Ol A.M. on the Early Funding Date. If any Taxes subject to 
proration are paid by Buyer, on the one hand, or Sellers, on the other hand, the 
proportionate amount of such Taxes paid (or in the event a refund of any portion of such 
Taxes previously paid is received, such refund) shall be paid promptly by (or to) the other 
after the payment of such Taxes (or promptly following the receipt of any such refund). 
Notwithstanding the foregoing proration, any interest, penalties or additions to Tax 
relating to a Tax that is subject to proration shall be borne by the party whose actions or 
omissions gave rise to such item, and shall be reimbursed (and any refund remitted) 
consistent with the preceding sentence 

6.13 Best Efforts. 

(a) Subject to the terms and conditions of this Agreement, each of the 
parties hereto shall use its respective best efforts to take, or cause to be taken, all 
actions, and to do, or cause to be done, and to assist and cooperate with the other parties 
hereto in doing, all things necessary, proper or advisable under applicable Laws and 
regulations to ensure that the conditions set forth in this Agreement are satisfied and to 
consummate and make effective, in the most expeditious manner practicable, the 
transactions contemplated by this Agreement, including prosecuting confirmation of the 
Bankruptcy Plan notwithstanding the objection of any party in interest Subject to the 
terms and conditions of this Agreement, the parties shall not take any action or refrain 
from taking any action, the effect of which would be to delay or impede the ability of 
Allegiance and Buyer to consummate the transactions contemplated by this Agreement, 
unless in such party's reasonable judgment, taking such action or refraining from action 
is consistent with achieving the ultimate Objective of consummating the transactions 
contemplated hereby. 

(b) Without limiting the generality of the foregoing, the parties hereto 
shall furnish to each other such necessary information and reasonable assistance, as each 
may request in connection with preparation and filing of applications and motion 
papers, including the Sale Motion needed to obtain Bankruptcy Court approval of the 
transactions contemplated by this Agreement. 

6.14 HSR Act and General Governmental Consents. 

(a) Subject to the terms and conditions of this Agreement, each of the 
parties hereto shall use its respective best efforts to (1) obtain from any Governmental 
Entity, any consents, Iicenses, permits, waivers, approvals, authonzatlons or orders 
required to be obtained or made by Sellers or Buyer or any of their respective 



Subsidiaries, or to avoid any action or proceeding by any Governmental Entity 
(including those in connection with the HSR Act), in connection with the authonzation, 
execution and delivery of this Agreement and the consummation of the transactions 
Contemplated herein, (2) subject to any restnctions under Antitrust Laws (as defined 
herein), to the extent practicable, (A) promptly notify each other of any communication 
to that party from any Governmental Entity with respect to this Agreement and the 
transactions contemplated hereby, (B) permit a Representative of the other party 
reasonably acceptable to the first party to attend and participate in meetings (telephonic 
or otherwise) with any Governmental Entity and (C) permit the other party to review in 
advance, as reasonable, any proposed written communication to any Governmental 
Entity, and ( 3 )  make all necessary filings (including, to the extent applicable, 
appropriate filing of a notification and report form pursuant to the HSR Act on or pnor 
to the date that is five ( 5 )  Business Days after the date of execution of this Agreement), 
and thereafter make any other required submissions, with respect to this Agreement and 
the transactions contemplated hereby under any applicable Law. Sellers and Buyer shall 
cooperate with each other in connection with the making of all such filings, including (I) 
providing all information required or appropnate for any application or other filing and 
(ii) as reasonably practicable, providing copies of all such documents to the other party 
and its advisors prior to filing and, if requested, accepting all reasonable additions, 
deletions or changes suggested in connection therewith. 

(b) In furtherance and not in limitation of the foregoing, the parties 
shall use their best efforts to resolve such objections, if any, as may be asserted with 
respect to the transactions contemplated by this Agreement under any antitrust, 
competition or trade regulatory Laws of any Governmental Entity (“Antitrust Laws”). 
The parties agree to take any action (including agreeing to hold separate or to divest any 
of the Acquired Assets (a “Designated Chanee”) that may be required by or would 
otherwise resolve any objections made by (1) the applicable Governmental Entity 
(including the Antitrust Division of the United States Department of Justice or the 
Federal Trade Commission) in order to resolve any objections as such Governmental 
Entity or authonty may have to such transactions under such Antitrust Law, or (2) by 
any domestic or foreign court or similar tnbunal, in any suit brought by a pnvate party 
or Governmental Entity challenging the transactions contemplated by this Agreement as 
violative of any Antitrust Law, in order to (I) avoid material delay in the closing of such 
transactions or (ii) avoid the entry of, or to effect the dissolution of, any injunction, 
temporary restraining order or other order that has the effect of preventing the 
consummation of any of such transactions. The entry by a court, in any suit brought by 
a pnvate party or Governmental Entity challenging the transactions contemplated by 
this Agreement as violative of any Antitrust Law, of an order or decree permitting the 
transactions contemplated by this Agreement, but requiring a Designated Change, or 
that would otherwise limit the Buyer’s freedom of action with respect to, or its ability to 
retain, the Acquired Assets, shall not be deemed a failure to satisfy the conditions 
specified in Section 7.l(a) or Section 7 l(c) hereof Notwithstanding any other 
provision of this Agreement, nothing herein shall require Buyer or any of its Affiliates 
to hold separate or to divest any of the businesses, product lines or assets of Buyer or its 
Affiliates. 



(c) Buyer shall bear sole responsibility for all filing fees under the 
HSR Act. 

6.1 5 Bulk Sales Each of the parties hereto waives compliance with any 
applicable provisions of the Uniform Commercial Code Article 6 (bulk sales or bulk 
transfers) or analogous provisions of Law, as adopted in the states in which the Business 
is conducted, as such provisions may apply to the transactions contemplated by this 
Agreement. 

6 16 Sale Order. Buyer and Sellers shall cooperate to obtain entry of 
the Sale Order With respect to the Assumed Contracts, Buyer shall cooperate with 
Sellers to provide adequate assurance of future performance as required by section 365 of 
the Bankruptcy Code. 

6 17 Comuetinr Transaction 

(aj Following the Sale Order Approval Date and until such time as this 
Agreement has been terminated (other than a termination by Sellers in violation of this 
Agreement), Sellers shall not, nor shall it authonze or permit any Representative of 
Sellers to, (A) directly or indirectly solicit, initiate or encourage the submission of any 
offer or proposal concerning any (x) sale, lease or other disposition directly or indirectly 
by merger, consolidation, business combination, share exchange, joint venture or 
otherwise, of any or all of the Acquired Assets, (y) issuance or sale of any equity 
interests in any Seller, or (z) transaction pursuant to which any Person will acquire 
beneficial ownership or the right to acquire beneficial ownership of equity interests in 
any Seller (any of the foregoing, a "Comuetine Transaction"), (B) directly or indirectly 
participate in any discussions or negotiations regarding, or furnish to any Person any 
information with respect to, or take any other action to facilitate the making of, any 
proposal or expression of interest that constitutes or is reasonably likely to lead to a 
Competing Transaction, or (C) enter into any agreement with respect to any Competing 
Transaction 

(b) Allegiance shall not furnish information concerning their business, 
properties or assets to any third party, except (I) in the Ordinary Course of Business to 
potential and current vendors, customers and agents, (11) to Governmental Entities or 
(iii) pursuant to a confidentiality agreement with terms and conditions no less restnctive 
than those contained in the Confidentiality Agreement as modified by Section 9.9 
below Allegiance shall not release any third party from, or waive any provision of, any 
such confidentiality agreement to which any Seller is a party other than to the extent a 
similar release or waiver was granted to Buyer Sellers shall use reasonable efforts to 
promptly provide, or identify and make available to Buyer any non-public information 
Concerning Sellers, the Acquired Assets or the Business provided to any other Person 
after the date hereof which was not previously provided to Buyer. To the extent that 
this Section 6.17(b) conflicts with the Bidding Procedures Order, the Bidding 
Procedures Order shall govern. 



6.18 Disclosure Suuulements. Pnor to the Early Funding Date, Sellers 
shall deliver updated Disclosure Schedules hereto with respect to any matter hereafter 
ansing or any information obtained after the date hereof which, if existing, occurring or 
known at or pnor to the date of this Agreement, would have been required to be set forth 
or described in the Disclosure Schedules, or which is necessary to complete or correct 
any information in such schedule or in any representation and warranty of Sellers which 
has been rendered inaccurate thereby For purposes of determining the satisfaction of the 
conditions set forth in Article VI1 hereof. no such supplement or amendment shall be 
considered. 

6 19 Communications Licenses. Allegiance shall maintain the validity 
of the Communications Licenses and, except as disclosed on Schedule 4.9 of the 
Disclosure Schedules, comply in all matenal respects with all requirements of the 
Communications Licenses and the rules and regulations of the FCC and State PUG.  
Allegiance shall use reasonable commercial efforts to (a) refrain from taking any action 
which may jeopardize the validity of any of the Communications Licenses or result in the 
revocation, surrender or any adverse modification of, forfeiture of, or failure to renew 
under regular terms, any of the Communications Licenses, (b) prosecute with due 
diligence any pending applications with respect to the Communications Licenses, 
including any renewals thereof, and (c) with respect to Communications Licenses, make 
all filings and reports and pay all fees necessary or reasonably appropnate for the 
continued operation of the Business, as and when such approvals, consents, permits, 
licenses, filings, or reports or other authorizations are necessary or appropnate. 

6.20 FCC AuulicationsiState PUC Auuhcations. 

(a) As promptly as practicable after the execution and delivery of this 
Agreement and in no event later than three (3) Business Days after the date of execution 
of t h s  Agreement, the parties hereto shall prepare and file, or cause to be prepared and 
filed, the necessary application or applications with the FCC seeking the FCC Consents. 
Each party shall provide the other party with all information necessary for the 
preparation of such applications on a timely basis, including those portions of such 
applications which are required to be completed by the first party. 

(b) As promptly as practicable after the execution and delivery of this 
Agreement and in no event later than ten (10) Business Days after the date of execution 
of this Agreement, the parties hereto shall prepare and file, or cause to be prepared and 
filed, the necessary application or applications with the State PUCs seeking the State 
PUC Consents. Each party shall provide the other party with all information necessary 
for the preparation of such applications on a timely basis, including those portions of 
such applications which are required to be completed by the first party. In addition, the 
parties hereto shall cooperate to make any notice filings required in connection with this 
matter on a timely basis. 

(c) Each of Buyer and Sellers (or the Operating Subsidiaries where 
applicable) shall bear its own expenses in connection with the preparation and 
prosecution of the FCC applications and the State PUC applications Subject to the 



terms and conditions of this Agreement, each of the parties hereto shall use its best 
efforts to prosecute the FCC applications and the State PUC applications in good faith 
and with due diligence before the FCC and the State PUCs and in connection therewith 
shall take such action or actions as may be necessary or reasonably required in 
connection with the FCC applications and the State PUC applications, including 
furnishing to the FCC and the State PUCs any documents, matenals, or other 
information requested by the FCC and the State PUCs in order to obtain the FCC 
Consent and the State PUC Consents as expeditiously as practicable. In addition, to the 
extent practicable, the parties hereto shall use their best efforts to (I) promptly notify 
each other of any communication to that party from the FCC or any State PUC with 
respect to the FCC applications or the State PUC applications, as applicable, (11) permit 
a Representative of the other party reasonably acceptable to the first party to attend and 
participate in meetings (telephonic or otherwise) with the FCC or any State PUC and 
(in) permit the other party to review in advance, as reasonable, any proposed written 
communication to the FCC or any State PUC No party hereto shall knowingly take, or 
fail to take, any action if the intent or reasonably anticipated consequence of such action 
or failure to act is, or would be, to cause the FCC or any State PUC not to grant 
approval of any FCC application or of any State PUC application or matenally delay 
either such approval, to the matenal detnment of the other party. 

6 21 Cooperation on Environmental Matters. Sellers agree to cooperate 
with Buyer and to assist Buyer in identifying the permits required under Environmental 
Laws required by Buyer to operate the business from and after the Closing Date and 
either transfemng existing Environmental Permits of Buyer, where permissible, or 
obtaining new Environmental Permits for Buyer (at Buyer's sole expense) 

6 22 Intentionally Omitted. 

6 23 Non-Compete Covenants. Sellers shall use its reasonable efforts to 
identify to Buyer those matenal Contracts containing Non-Compete Covenants within ten 
(1 0) Business Days following the date of this Agreement 

6.24 Use of Name, Sellers hereby agrees that upon the consummation 
of the transactions contemplated hereby, Buyer shall be granted a license as set forth in 
the Operating Agreement to the name "Allegiance Telecom" or similar names, and any 
other names used in the business to be managed by Buyer pursuant to the Operating 
Agreement, or any service marks, trademarks, trade names, identifying symbols, logos, 
emblems or signs containing or comprising the foregoing or otherwise used in the 
business to be managed by Buyer pursuant to the Operating Agreement, including any 
name or mark confusingly similar thereto (collectively, the ''Seller Marks") and Sellers 
shall not, and shall not permit any of their Affiliates to, use such name or any vanation or 
simulation thereof, except in connection with the completion of the Cases. In furtherance 
thereof, upon expiration or termination of the Operating Agreement, Sellers shall remove, 
stnke over or otherwise obliterate all Seller Marks from all materials owned by Sellers or 
the Operating Subsidiaries and used or displayed publicly including any sales and 
marketing materials, displays, signs, promotional matenals and other materials On or 
before the Closing, at Buyer's expense, Sellers shall take any action reasonably requested 



by Buyer to perfect the chain of title in all of Sellers’ registered trademarks used in the 
Business. 

6.25 Further Assurances. Buyer shall use commercially reasonable best 
efforts to obtain any matenal Governmental Entity License, approval or consent 
reasonably necessary to operate as a local exchange camer in any jurisdiction where the 
Business is operated and Buyer represents and warrants that it or its Affiliate has and, 
Buyer shall, maintain through the Closing Date such License, approval or consent in 
California, Illinois, Michigan and Texas. 

6 26 ColocatiodPRl Services Agreement. At the Early Funding Date, 
if requested by AT1 and subject to Bankruptcy Court approval, ATCW or an Affiliate of 
ATCW and Buyer shall enter into a Master Services Agreement (the “Master Services 
Agreement”), pursuant to which Buyer shall provide colocation, primary rate interface 
and other services to ATCW (or such Affiliate) on terms specified on Schedule 6.26 of 
the Disclosure Schedules and as otherwise mutually satisfactory to ATCW and Buyer. 

6 27 Oueration of Acquired Assets Upon the Early Funding Date and 
Buyer’s funding of the Purchase Pnce Escrow Amount and the Adjustment Escrow 
Amount into the Purchase Pnce Escrow Account and the Adjustment Escrow Account, 
respectively, Buyer shall operate the Acquired Assets in accordance with the Operating 
Agreement; provided, however, that Buyer shall not assume any management or control 
of Sellers’ bankruptcy estate or the Bankruptcy Plan process. 

6.28 Registration Rights. Buyer agrees to use its best efforts to ensure 
that the issuance and distnbution of the XO Common Stock complies with Section 1145 
of the Bankruptcy Code. 

(a) If Buyer is unable to obtain assurance to its satisfaction that the 
issuance of the XO Common Stock will be exempt from registration under Section 5 of 
the Secunties Act, as provided in section 1 145 of the Bankruptcy Code, Buyer will 
promptly and diligently file and cause to become effective, a registration statement 
registering the XO Common Stock under the Secunties Act of 1933, as amended. 

(b) Buyer hereby agrees to cause Its legal counsel to issue an opinion 
reasonably requested by its transfer agent with respect to the issuance of the XO 
Common Stock, including an opinion that no legend restncting the transfer of such XO 
Common Stock is required. 

6.29 Buver Shareholder Auuroval 

Prior to the Early Funding Date, Buyer shall obtain the approval of its 
shareholders to the extent required to issue the XO Common Stock (the “Shareholder 
Auuroval”). Buyer shall give prompt written notification to Sellers when the Shareholder 
Approval is obtained 

6.30 Sellers’ Disuosition of XO Common Stock. 



Sellers agree that they will not dispose of the XO Common Stock except 
pursuant to the Bankruptcy Plan 

6.3 1 Tax Matters 

(a) Sellers shall use commercially reasonable efforts to provide good 
faith estimates, pnor to the Closing Date, of (1) the adjusted basis in the Acquired Assets 
(or the amount of any excess loss accounts), (ii) each Operating Subsidiary's adjusted 
basis in its assets and properties, (in) the amount of any net operating loss, net capital 
loss, unused investment or other credits, unused foreign tax credit, or excess chantable 
contnbution (and the canyovers of any of the foregoing) allocable to the Operating 
Subsidiaries, as well as any limitations that might apply and (iv) the amount of any 
deferred gain or loss allocable to the Operating Subsidiaries ansing out of any 
intercompany transactions 

(b) At Buyer's written request, Sellers shall consider such tax 
elections and other actions with respect to the Operating Subsidianes that will not 
adversely affect Sellers, including any election or elections under Section 338(h)( 10) of 
the Internal Revenue Code of 1986, as amended. 

(c) Buyer shall make a reasonable determination of the income tax 
treatment of the transactions contemplated by this Agreement, (including without 
limitation whether the transaction qualifies for a reorganization under Section 368 of the 
lnternal Revenue Code of 1986, as amended), and so long as such determination is not 
adverse to Sellers, Sellers shall file all tax returns in a manner consistent with such 
determination. 

ARTICLE VI1 
CONDITIONS TO OBLIGATIONS OF THE PARTIES 

7 1 Conditions Precedent to Obligations of Buyer and Sellers. The 
respective obligations of Buyer, on the one hand, and Sellers, on the other hand, on the 
Early Funding Date shall be subject to the satisfaction or waiver at or prior to the Early 
Funding Date of the following conditions: 

(a) No Iniunction. No preliminary or permanent injunction or other 
order issued by, and no Litigation or Order by or before any United States 
Governmental Entity nor any Law or Order promulgated or enacted by any United 
States Governmental Entity shall be in effect or pending whlch materially delays, 
restrains, enjoins or otherwise prohibits or seeks to restrain, enjoin or otherwise prohibit 
the transactions contemplated hereby; provided that with respect to pending Litigation, 
such condition shall only apply to Litigation commenced by a Governmental Entity 

(b) The Sale Order. The Bankruptcy Court shall have entered the 
Sale Order, which approves this Agreement and all of the terms and conditions hereof 
and authonzes Allegiance to consummate the transactions contemplated hereby. The 
Sale Order shall provide that (A) this Agreement results from Sellers having completed 
a full and complete auction process and, so long as the Agreement has not been 
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terminated in accordance with its terms, Sellers shall not be entitled to entertain or enter 
into a Competing Transaction, (B) the Acquired Assets sold to Buyer pursuant to this 
Agreement shall be transferred to Buyer free and clear of all Liens (other than Permitted 
Liens of the type included in clause (C) of the definition of Permitted Liens) and 
Liabilities of any Person (other than Assumed Liabilities), such Liens and Liabilities to 
attach to the Purchase Price payable pursuant to Section 3.2(a); (D) the Regulatory 
Transition Process is approved pursuant to sections 105,363 and 365 of the Bankruptcy 
Code; (E) Buyer has acted in good faith within the meaning of section 363(m) of the 
Bankruptcy Code and, as such, is entitled to the protections afforded thereby; (F) this 
Agreement was negotiated, proposed and entered into by the parties without collusion, 
in good faith and from arm's length bargaining positions; (G) Buyer is not acquinng or 
assuming any of Sellers' or any other Person's Liabilities except as expressly provided 
in this Agreement and in no event shall Buyer have any Liability or responsibility for 
any Excluded Liability, (H) the transactions contemplated herein shall be exempt from 
stamp, transfer, or similar taxes to the extent provided by Section 1146(c) of the 
Bankruptcy Code, (I) Buyer will not have any successor or transferee liability for 
liabilities of Sellers (whether under federal or State law or otherwise) as a result of the 
sale, purchase, transfer or assignment of the Acquired Assets, and will be exempt from 
any so-called "bulk sale" laws in all applicable jurisdictions; (J) all Assumed Contracts 
shall, at Closing, be assumed by Sellers and assigned to Buyer pursuant to section 365 
of the Bankruptcy Code and, as required by this Agreement, Sellers shall be obligated to 
pay all Cure Amounts in respect thereof, in accordance with this Agreement; (K) Buyer 
will have the right to participate in any of Sellers' negotiations and settlements 
regarding ILEC and Non-ILEC Cure Amounts in accordance with Section 3 5, (L) in 
accordance with Section 3 5 Buyer will have standing to participate in any disputes 
before the Bankruptcy Court regarding ILEC and non-ILEC Cure Amounts, (M) the 
Bankruptcy Court shall retain junsdiction to resolve any controversy or claim arising 
out of or relating to this Agreement, or the breach hereof as provided in Section 9 12 
hereof, (N) all Liens held by Sellers' senior secured lenders on the Non-Transferred 
Assets shall be released at the Closing and the Buyer shall be granted a Lien on all Non- 
Transferred Assets pending FCC Consent and State PUC Consent. as applicable and (0) 
this Agreement and the transactions and instruments contemplated hereby shall be 
specifically performable and enforceable against and binding upon, and not subject to 
rejection or avoidance by, Sellers or any chapter 7 or chapter 11 trustee of Sellers and its 
estate Sellers shall provide each applicable taxing authonty in each junsdiction in 
which it is subject to Tax with copies of any motion for entry of the Sale Order at least 
10 days prior to the heanng on such motion. In the event that the Bankruptcy Court 
does not approve the Sale Order, Buyer shall, within one (1) Business Day, decide and 
inform Sellers and the Bankruptcy Court and communicate to Sellers whether Buyer 
consents to the Sale Order, as modified For the avoidance of doubt, if Buyer consents 
to modifications to the Sale Order, then Buyer agrees that the condition in Section 7 lfb) 
has been satisfied 

(c) HSR Act. Any applicable waiting period nnder the HSR Act 
shall have expired or shall have been earlier terminated. 



(d) Purchase Pnce Escrow Ameement ATI, ATCW and Buyer shall 
have entered into the Purchase Pnce Escrow Agreement, and such agreement shall be in 
full force and effect. 

7 2 Conditions Precedent to Oblieations of Buver. The obligation of 
Buyer to fund on the Early Funding Date IS subject to the satisfaction (or waiver by 
Buyer) at or prior to the Early Funding Date of each of the following additional 
conditions. 

(a) Accuracv of Representations and Warranties The representations 
and warranties of Sellers contained herein shall be true and correct, without regard to 
any qualifications concerning matenality or Material Adverse Effect, as of the Early 
Funding Date (or, if made as of a specific date, at and as of such date), with the same 
force and effect as though such representations and warranties had been made on and as 
of the Early Funding Date, except where the effect of all such inaccuracies of 
representations and warranties would not reasonably be expected to, in the aggregate, 
have a Material Adverse Effect 

(b) Performance of Agreements Sellers shall have performed and 
complied in all material respects with all matenal covenants and material agreements 
contained in this Agreement required to be performed or complied with by them pnor to 
or on the Early Funding Date. 

(c) Officer’s Certificate. Buyer shall have received a certificate, 
dated the Early Funding Date, of an officer of Sellers to the effect that the conditions 
specified in Sections 7.2(a) and QJJ above have been fulfilled. 

(d) IIntentionally Omittedl. 

(e) Sellers’ Deliveries Sellers shall have delivered to Buyer all 
items set forth in Section 3.l(bI. 

(f) Assumed Contracts. (I) All Contracts set forth on Schedule 7.2(fl 
of the Disclosure Schedules relating to the Sellers, or the extent an Early Closing 
Election is delivered, the Operating Subsidianes, shall have been assumed and validly 
assigned to Buyer, such assignment to be effective as of the Closing Date, (and Sellers 
and the Operating Subsidiaries, if applicable, shall have obtained all consents, waivers 
and approvals (if any) necessary for such assumption andor assignment) and (11) all of 
the other Assumed Contracts (other than those set forth on Schedule 2 6 of the 
Disclosure Schedules or Exhibit A to Schedule 4.5 of the Disclosure Schedules) shall 
have been assumed by the applicable Seller and, to the extent an Early Closing Election 
I S  delivered the applicable Operating Subsidiary, and assigned to Buyer, such 
assignment to be effective as of the Closing Date, (and Sellers and Operating 
Subsidiaries, if applicable, shall have obtained all consents, waivers and approvals (if 
any) necessary for such assumption andor assignment), except, in the case of this clause 
(ii), where the failure to assume and assign such Contracts would not, individually or in 
the aggregate, reasonably be expected to have a Material Adverse Effect. 



(g) Ouerating Agreement. Sellers and Buyer shall have executed and 
delivered the Operating Agreement (the “ae ra tmg  Agreement”) attached hereto as 
Exhibit H, and such agreement shall be in full force and effect. 

7.3 Conditions Precedent to the Oblinations of Sellers. The obligation 
of Sellers to enter into the Operating Agreement on the Early Funding Date is subject to 
the satisfaction (or waiver by Sellers) at or prior to the Early Funding Date of each of the 
following additional conditions 

(a) Accuracy of Reuresentations and Warranties. The representations 
and warranties of Buyer contained herein shall be true and correct, without regard to any 
qualifications concerning materiality or material adverse effect, as of the Early Funding 
Date (or, if made as of a specific date, at and as of such date), with the same force and 
effect as though such representations and warranties had been made on and as of the 
Early Funding Date, except where the effect of all such inaccuracies of representations 
and warranties would not reasonably be expected to, in the aggregate, have a matenal 
adverse effect on Buyer. 

(b) Performance of Agreements. Buyer shall have performed and 
complied in all matenal respects with all matenal covenants and material agreements 
contained in this Agreement required to be performed or complied with by it pnor to or 
at the Early Funding Date 

(c) Officer’s Certificate AT1 shall have received a certificate, dated 
the Early Funding Date, of an officer of Buyer to the effect that the conditions specified 
in Sections 7.3(a) and (bJ above have been fulfilled 

(d) Transition Services Agreement for Shared Technologies. Shared 
Technologies and Buyer shall have entered into a Transition Services Agreement (the 
“Transition Services Agreement”) in the form of Exhibit 7.3(d) attached hereto. 

( e )  The Voting Agreement shall remain in full force and effect and 
Cardiff Holding LLC shall not be in breach thereof. 

(f) Shareholder Auuroval Buyer shall have obtained shareholder 
approval necessary to issue the XO Common Stock. 

(g) 
delivered the Operating Agreement attached hereto as Exhibit H, and such agreement 
shall be in full force and effect. 

(h) 

Oueratinn Ameement. Sellers and Buyer shall have executed and 

Master Services Ameement. Buyer and ATCW (or an Affiliate 
thereof) shall have executed and delivered the Master Services Agreement, if applicable, 
and such agreement shall be in full force and effect. 

7.4 Conditions Precedent to Closing. The obligation of Buyer and 
Sellers to close under this Agreement is subject to the satisfaction (or waiver by Sellers) 
at or prior to the Closing Date of each of the following additional conditions: 
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(a) Auproval of Plan. (i) All conditions to the “Effective Date” set 
forth in the Bankruptcy Plan (including the entry of the Confirmation Order by the 
Bankruptcy Court) shall have been satisfied or duly waived, with the express written 
consent of Buyer, such consent not to be unreasonably withheld, in accordance with the 
applicable provisions of the Bankruptcy Plan and (ii) the transactions contemplated by 
the Bankruptcy Plan to occur on or pnor to the Closing shall have been or shall be 
consummated simultaneously with the Closing in accordance with the Bankruptcy Plan, 
provided, that in the event of the delivery by either Buyer or Seller of an Early Closing 
Election, this Section 7 4(a) shall be deemed waived by both Buyers and Sellers. 

(b) Non-Transferred Assets The Non-Transferred Assets shall have 
been retained by Sellers 

(c) Sellers’ Deliveries Sellers shall have delivered to Buyer all 
items set forth in Section 3.l(b). 

(d) Buyer’s Deliveries Buyer shall have delivered to Sellers all 
items set forth in Section 3.l(c). 

7.5 

After the Early Funding Date, Section 7 1, Section 7.2, and Section 7 3 
shall be deemed to be satisfied in their entirety and upon an Early Closing Election or 
satisfaction of the condition set forth in Section 7.4(a), Buyer’s and Sellers’ obligations to 
close the transactions contemplated by this Agreement will be unconditional 

Satisfaction of All Closing Conditions, Early Funding Date 

ARTICLE VI11 
TERMINATION 

8.1 Termination of Agreement This Agreement may be terminated 
and the transactions contemplated hereby abandoned at any time pnor to the Closing: 

(a) 

(b) 

By mutual written consent of Buyer and ATI, 

By Buyer or AT1 if neither the Early Funding Date nor the 
Closing Date shall have occurred on or before August 18,2004; provided, however, that 
if neither the Early Funding Date nor the Closing shall have occurred on or before such 
date due to a breach of this Agreement by Buyer or any Seller, Buyer or AT1 (if a Seller 
is the breaching party), as the case may be, may not terminate this Agreement pursuant 
to this Section S.l(b), 

(c) By Buyer, immediately if any of the following shall have 
occurred, 

(I)  Any Seller (A) agrees in writing, (B) publicly announces its 
intention (including by selecting a competing bidder at the Bankruptcy Court’s auction 


